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FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

Mak H.

ey T 0CT 2 6 2006
1455 Pennsylvania Avenus, NW, Suite 600

Washmgton, DC 20004

RE MUR 5758
Pierce O'Donnell

Dear Mr Tuohey

Based on a complaint filed with the Federal Election Commussion on May 30, 2003, and
information supplied by your chient, the Commussion, on Apnil 14, 2004, found that there was
reason to believe your client, Pierce O’Donnell, violated 2U S C § 441f, and mstituted an
mvestigation of thrs mateer

sifier aonsidereny all the evidance awmilabie 8 thie Conmussion, the Offioe of s Gumetal
Coannnl 13 prepamd 1o xmwemmend that the Commission find probable cause to behieve that a
knowing and wiliful violation has occurred

The Commissien may or may nat approve the General Counsel's recomamendation
Subnutted for your reviaw 13 a bnef statng the position of the General Counsel on the legal and
factual 1ssues of the case  Withun 15 days of your receipt of this notice, you may file with the
Secretary of the Commussion a bnef (ten copies if posstble) stating your position on the 1ssues
and replying tb the bnef of the General Counsel (Three copies of sach brsef should also be
forwardell ® the Offtoe of to General Cormesel, if puasible ) Phe Geueral Counsel's bitof and
any bmef thit you may submat will bs eonsiderend by tise Commusion besors procertiiag to a vote
on 'whether tiues 18 prabubie esnse to baiseve & wminken bus axtueed

If yom are unsbie to file A raspenarvm bmaf wathin 15 days, you may suhmit a written
request for za extennion of time  All requests for extenmians of tume must be submitted 1n wring
five days pnior to the due dnte, and good cause must be demonstrated In addstion, the Office of
the General Counsel ordinanly will not give extensions beyond 20 days
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A finding of probable cause to believe requires that the Office of the General Counsel
attempt for a peniod of ntt less than 30, but net forw than 90 days, to settle thw nmtter threugh 2

concihation agreement

Should you have any questions, please contact Audra Wassom, the aitorney assigned to
this matter, at (202) 694-1650

Smcerely,
% Ay NSO
Lawrence H Norton
General Counsel
Enclosure
Bnief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Pierce O’Donnell

e et St et

MUR 5758

GENERAL COUNSEL'S BRIEF
L INTRODUCTION
In 2003, the Commuasion received a complant alleging that vanious law firms across the

country may have rennimesed empioyeces far anntnbastions to Jahn Edwatds’s presidential
campaign commuttee, Edwards for President (“the Edwards Committee”) Among the firms
listed 1n the complaint was Q’Donnell & Shaeffer LLP (“the Firm”), a law firm in Los Angeles
founded by Pierce O’Donnell, a prominent tnal attorney who has over twenty-five years of
political fundraising experience

On Apnl 14, 2004, the Commission found reason to believe that Pierce O'Donnell
violated2 U S C § 441f O’Donnell submaitted a response to the Commassion’s factual and legal
analysis, through counsel, denying having been rexmbursed for hus contribution to the Edwards
Cormmittee and remaming silent on whether he rexmbursed others’ comnbutions O’Donnell
caréinuad to sexemin siibet as this maiter progmessex, refusing t vworperateé with the mvestigatum
amd asserting his Fith Amendmont pnanjege ta msponse to ¢he Gomamanion’s Subpeena to
Produce Dacuments and Order to Answer Questions 1 July 2004° and 1n response to a
depasition subpoens 18sued m June 2006 See Affidavit of Prerce O"Donnell dated June 16,
2006 Notwithstanding the absence of teshmony from O'Donnell, an investigation has shown

/
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Prercs U'Domnell
that he used hus personal funds and Firm resources to spearhead a scheme to rexmburse
contributions to the Edwards Commuttee As detasled below, O’Donnell reimbursed 16 people
for a total of $32,000 1 contributions made 1o the Edwards Commuttee

Although O"Donnell has not disputed the facts discovered during the mvestigation, hus
attorney has recently presented a new explamation for G'Donnell’s actions previously
undiagnexed ments! disorders eifected O'Dennell’s behmvior at the tizw of the alleged
rembnemuments 2 O’Donneii’s sttonsey has also submmtted laiters frone than: demy—mne of
whom treatad Q*Donnell m 2003—who opiae i how varmus mental ilinesses, sush as bipaler
disorder, may have sffiected O’Donaell at the time of the alleged violations As we explain
below.howefer.themﬂuputedﬁcﬂshowthﬁO’DomullhewMthehwpmhhwd
reimbursing contnibutions, yet he did so anyway Therefore, the Office of General Counsel
intends to recommend that the Commussion find probable cause to believe that Pierce O'Donnell

knowingly and willfully viclated 2 U S C § 441f

I. SUMMARY OF THE RECORD

Pierce O’Donnell, 59 years old, 18 8 pramunent hitigator who has handled numerous
complex cases in a vanety of fields, including antitrust, entertainment, intellectual property,
energy, secuntias, prodiats ieability, ceal estate, eonetitutions} v, and Snzzos See
http //www oslaw com/whoweare_partnera0] htal, visited Sept 5, 2006 A graduate of
Georgetown and Yale, O’'Donnell clerked for Supreme Court Justice Byron R White and has
bemmmedoneofﬂw“loomtlnﬂmudhwymmAmenca“bytheNluomlLanoumll

2 Thus 1ssue had never proviously been raised during the three years that this matter was pending O'Donnell's
attorney explamnod that it was not raused anshee temanse guastions abaut O’Doanell’s mastal health only “began o
crystallize when viewed through s collective prism of persons concerned about the mens res questions that emerged
in thus investigation ™ Letter dated July 14, 2006 at 3
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General Counsel's Bnef
Pieres ©"Donnell

See 1d In 1996, O*Donnell founded O’Donnell & Shaeffer, which 1n 2003 had seventeen or
eighteen attorneys (Latinovic Tr at 20-21) |

In addition to hus legal work, O'Donnell has over twenty-five years of substantial
expenence m political fundraising In 1980, O*Donnell ran for Congress, at which time he
sought an advisory opinion from the Commission about whethier compensation from his law firm
wunld constirute & vontnbuten  See Advisory Opmsen 1980-115 In 1992 and 1996, O"Doutell
served un tha msonsi fineore commuttes of Bill Clinton's pendmtie] campasges In asdstinn,
O'Donnell has zoatmbuted over £50,000 to farderal curatidatos and natsanal party cammatteas
over the past eight years O’Donnell has also been active in local politics, arranging fundraisers
and solicing funds for local candidates Finally, O’Donnell has wnitten about local elections
and campaign finance reform  See hitp //www oslaw com/whoweare/POD%20Resume pdf,
visited Sept 5, 2006

In early 2003, Pierce O’Donnell agreed to be a fundrauser for the Edwards Commuttee,
wumawamwmmmmm The mvitations for
this event wese sant by lettev ou Firm statcenery end were ssgiied by O'Dennell The event,
whath oseunred on March 1, 2003 at a katel n Bevaily Falis, was orgemzed Lirgaly by
O’Donnell’s longtime personal assistant at the Firm, Dolores Valdez (Lstinovic Tr at 59-60)
Valdez, at the request of O"Donnell, made logistical arrangements for the event and mvited
potential guests (Latinovic Tr at 59-60) Approximately S0 of O’'Donnell’s friends and
colleagues attended the event, including individuals from the Firm

The campaign staffer for the Edwards Commuttee assigned to the southern Calhiforma
region, Molly Moms, stated 1n an interview with Commussion staff that the event was planned
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Prerce O’Donneit

entirely by O'Donnell Morris also stated that she sent O'Donnell the campaign’s standard
packet for fundraisers, which provided instructions on how to raise funds permissibly and
specifically noted the prolubition on contnibutions made m the names of others. According to
Moms, O’Donnell appeared to be an expenenced fundraiser and did not ask many questions

During the breakfaut event, Senator Edwards indicated hus campmgn’s need for funding,
and a fow attentices evmibuted at Bt tims, winle cthers cantnbuttd during the weeks that
foliswed Afesr thw smot, both O’Domnell aid hes aamommi, Bolores Valdee, sebeited
individuals to cantribute to the Edwards Commattoe, and they penaditally cozmmanieated unti
Moms st the Edwards Gemmuttee regarding these additional coatributions  Qverall,
O’Donnell’s efforts as a fundraiser led to 34 individuals contnibuting approximately $50,000 to
the Edwards Commuttee, though for unknown reasons the Edwards Commuttee apparently did
not recesve two of these contributions O’Donnell humself contributed $2,000, and like other
contributors, he signed the Edwards Commuttee’s standard donor card, which states 1n part, “all
contnibutions must be made from personal funds and cannot be reimbursed »

Several employees at O'Donnell’s fimm contributed to the Edwards Committee Some of
thoos employues, pnmes=ily pardiogals, stuted that Valdez thid them thmt O'Donnell would
reimburse theen fiar their coninbutrans * Qtfier Fom emmivyees, pymanly attameys, stated m
mmuﬁdmﬁnthayw@mmm&dm“wamﬁmmﬁrm
contnbetions As detailed helow, our investigation has shown that O*Donnell wrete checks
totaling $32,000 to rexmburse 16 individuals who contributed to the Edwards Committee With
one exception, these rexmbursements all occurred within four days of the dates the contributions
to the Edwards Commuttee were made See Attachment 1 (flow chart of rexmbursements) These

3 Valdez has asserted her Fith Amendment privilege snd has not testified in this matter
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Pierce O'Donnell

funds all origmated from O'Donnell’s personal bank sccount, though the money was sometimes
funneled through vanous mndividuals employed by the Firm before reaching the intended
recipients See id
1 Direct Reimbursements

O’Donnell directly rexmbursed nme mdividuals who contnibuted $2,000 each to the
Edwards Commtie Mour of thess mdividuals ave related to lum  hws dkughter, Meghan
O'Denuxll, hus sstess, Mary Asicen O'Demnell and Helsn Wahl, snd bos wother-midaw, Gerald
Wahl The other five sdividuals mise were direstly remimirsni were man-lawyer avapinyees of
the Firm Else Latinovic, Hilda Bscobar, Bert Rodaguez, Elizabath Owen, and Harry
Silberman * According to financial récords, O'Donnell wrote personal checks to these
ndrviduals around the time they contributed to the Edwards Commttee, most often on the same
day as the contnbutions See Attachment 1 The checks to the employees contained the word
“bonus” on the memo line

2 Indirect Rermbursements

In addstron to the nme direct rexmbursements to the individuals hsted above, O*Donnell
also indirectly rexmbursenl seven othix individuals who contributed $2,000 each to the Edwards
Commuttee All of these malumet smmbueseaants were made thoamgh sthes employens of the
Finm O'Domusil wrcse parasnal chincks te themt csaployees 1 a msultipls 0 $2,000, aad the
employees would then contribute $2,000 to the Edwards Commuttee themselves and also give
$2,000 to a friend or family member who also contnbuted $2,000 to the Edwards Committee
See Attachment 1

¢ S1lberman’s contribution does not sppear to have been recerved by the Edwards Commuttee In an interview with
Commeeseson staff, Siibetmen staded that he sievo s condit aaed nmeber 10 Valdez, O'Deanell’s ssmmmnt, s
transmussion to the Edwards Commuitee to make a contribution The Edwards Commuttee, however, has no record
of receiving a contnbution from Silberman, and Silberman reports that his credit card was never charged
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Thres of these indirect reimbursements were made through Else Latinovic, the
admumstrator of the Firm Latinovic testified that she was approached by Valdez to contribute to
Edwards and was told that she would be reimbursed by O'Donnell (Latinovic Tr at 66-67, 77)
Latinovic mstially balked at contributing becsuse she personally did not support Edwards
(Latinovic Tr at 68) Latmovic conveyed that she thought it was mapprepnate to ask employees
to evntribute, and ehe asked Valdez to speak with O'Donoell about ker cenetens  (Latinovic Tr
at 68) Valder agnead to sreak imvith O*Donnell, mad Valdez also reporindiy exprested
unhappiness it O’Desicell asked her to solicit empioyses (Lannovio Tr 72 67-(8)
O’Donnell, howaver, reportedly told Valdez that she needed to do whas he asked, and Valdez
transmitited this information to Latmovic (Latinovic Tr at 69) Latmowic then agreed to
contnibute, fearing that 1f gshe did not, O’Donnell would be angry and, through hus position at the
Firm, possibly take adverse action agamnst her* (Latmovic Tr at 110)

Because Latinovic believed 1t was mappropniate to sohicit employees for contnbutions,
she told Valdez she would sohicit her famuly to contribute so that other employees in the Firm
would not be placed 1n an uncomfortable posstion (Latnovic Tr at 70) Valdez agreed wath this
proposal, and L stinowsc subsoquearily soeured theee $2,000 sontributiens to tiv Edvarts
Commitiee e from her methwr, Amta Laowvio, amsl two fmm famuly framds, Russell and
Jacquelne Folsam (Latnovic Tr at 70-75) Par bar canversabon with Valdez, Latinovic
promused all of them that O"Dannell would rewaburse them for therr cantrbutions  (Lainovie
Tr at 70-75) Lstinovic transmutted their contnbution checks to Valdez, who gave her an $8,000
check dated March 31, 2003, signed by Pierce O'Donnell That same day, Latmovic wrots three

3 After the allogations 1 this matter were reported by the medis, Latinovic complamed directly to O'Donnell, lettmg
him knaw how upset she vias that b put ec 1n such s pasthion  (Tiiwose Tr &t 90-91) O’Dmnnell tid her that he
was sorry this happened to her, uhmmummwmmotwmm.mmmrmmm
for her attomeys (Latmovic Tr at 91-92)
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checks aggregating $8,000 one for $2,000 to the Edwards Commuttee, one for $2,000 to her
mother, and one for $4,000 to Russell and Jacquehine Folsom

In addition to soliciting contnbutions through Latinovic, Valdez also approached
paralegal Hilds Escobar and asked her to contribute, stmularly telling her she would be
reumbursed (Bscobar Tr at 48) Escobar agreed to contnbute and wrote a $2,000 check to the
Edvrards Coe=mittos  (Ehevobar Tr at 48) A fow days Iter, Vakiex agam spproached Escobar
and maited her if she knmv anyone alse who wonld contribute, pronmsing izt O’Donnell weaki
ressmbuzne faem as well (Eacobar Tr 2t 51) Foechar then apprvucked her fathar, Rufrel
Vehsco.whoageedtoeonml;ueuuﬁwortoO'Donneu (Facobar Tr at 52) Escobar
transmutted her father’s $2,000 contribution check to Valdez and asked Valdez i1f more
contributions were needed (Escobar Tr at 51) Valdez said no and later gave Escobar a $4,000
check from O’Donnell to rexmburse her for her and her father's contributions /d Valdez also
gave Escobar donor cards from the Edwards Commuttee, telling her that they needed to be
completed (Escobar Tr at 50, 53)

Other rermbursements also passed through multiple mdividuals  For example, on the
same day that O’'Do=a] wrote the other reimbursement checks, he also wrote a $4,000 check to
Valdez Althiongha Virldex dd not mbho & ooniribution, e passed on 34,080 oach to t other
individmls wha were to cantnkuiz to the Edsnrds Crsomattes  Fixat, she gava $2,000 to ker
sister, Mana Saucedo, to make a aentnbution Saucedo agreed to make the contnibution as a
favor to her sister after she was promised rembursement ¢ (Saucedo Tr at 15-16) Second,
Valdez wrote a $2,000 check to Bert Rodnguez, an admimstrative employee at the Firm, and she

¢ Although Saucedo filled aut s donor card and provided her credit card number to make a contribution, the Edwards
Commuittee has no record of receiving a contnbution from her
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also gave hum a separate check from Pierce O*Donnell for $4,000 Rodriguez used the funds to
contribute $2,000 to the Edwards Commuttee and to give $2,000 each to hus son, Johnny
Rodnguez, and Johnny's girifriend, Chnstina Anduyo, both of whom contributed $2,000 to the
Edwards Commuttee after being promised they would be rembursed (Rodnguez Tr at 83-84)

©On July 24, 2004, the Edwards Commuttee refunded over 344,000 m contributions that 1t
associated with O’Donnell Ozs of those refunds was msued to D'Deneell’s swster, Mary Xileen
O'Damiwil, wino forwardari & nopy aof lnar sfend aheek t0 Preron O'Domnell wnii1 & nofe stalng,
“What shewid I do with this? (sopy saclosed) It'a really not pune * (emphams i asginal)
Valdes responded, “Mary Exlaen, POD wall call you about this *

The Edwards event uas not tke fisst tima that O’Ruinnall used Fimm cesourees ia organsze
a political event and rermburse contributions In 2000, Los Angeles mayoral candidate James
Hahn attended a reception at the Firm’s offices, which was orgamized 1n part by Valdez
(Latinovic Tr at 37-38) In a reimbursement scheme that musrors the activaty in this matter,
O'Donnell used 325,500 of his personal fundy t reimburse Firm employees, therr friends, therr
relatrees, antl othess for campaign contbations %0 Jaowes Habn's muuyoral oanepaisn 7 As 1 this
mdtier, Dalores Vaddez solicited contribusans finm P employees and ammngesd fiar thaey
remmbursement from O’Donnell  Lakewise, only admminaatrative employees—not attameys—

? O'Domnc! reasatly nettiod snminal and aim! ahargas in Las Angles relating to that mettar O'Boans!! pleatied no
contest to five counts of using a false name to make campmgn contributions, and, m exchangs, the prosecutor agreed
to drop the remaining 21 counts At sentencing, the court fined O"Donnell $155,200, placed him on three years
pieiaeyon, sad bamti] um from pateymitig m asy pittiml Eudtaemg fiv thees yesss  H o sxitiymient spzmumnt
with the Los Angeles City Ethica Commussion, O'Donnell admstted to committing “serious™ violations of city law
by making 26 coatributons 1 names of others Stipulation, Decision, and Order of the Los Angeles City Ethucs
Commpgmion, Caso Ne 2086-56, (hiar 14, 2006) Aas pats of the sttlsment; O'Denwell agrsed tu pay ©)
adonistrative pensity of $147,000 O’Donnell sigred & napasate scttiement agrenmert wath the Caksfesnia Fair
Political Practices Camnussion, 1n which he age admrited the violstions and sgroed to pry an additsonal $72,000
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were reimbursed  Those adminustrative employees have stated that the circumstances of the

Edwards contnbution rexmbursements were nearly identical to that of the Hahn contnibution
reimbursements

II. ANALYSIS
The evidence has shown that Pierce O'Donnell deliberately attempted to circumvent

contnbution limits by funncling surmmays contmbutions thrwugh vther indivithmls . mrolatsen of
2U 8 C §441£ vibwh prohinte making a cestabsion m the reue of snather This prokubstmn
also applies to any person who pgovides money to athers to effect contributions i their names
11CFR §1104(b)X2) According to financial records and swom teshmony, O’Donnell
directly or indirectly rexmbursed sixteen indsviduals for $32,000 1n contributions to the Edwards

Commttee * '
Direct Reimbursements $18,000
Indmreet Reimbursements $14,000

TOTAIL $32,000

Although O°Donnell has not Sisputed that the remmbursenvents detailed in the prior
section violated the Act’s prolubition on making contributions in the name of another,
O’Donnell’s aticamny has szumed thet O’ Danneii dad mot kneoamgiy and weitinlly salate the law,
oiing yosent neddingd ovaluations of O’Domnell that parpect to show that his past eendnct was
motivated by vanous mental disorders ummmm,m,mMm
exceed the probable cause threshold required for s knowing and willful finding

S Ahibongh mi dascnivesl abovs, the Hiiwards @xmittee regoviod reviavirg snly $33,000 of these nerenbutiong
O’Donnoll and the Fum are still lisble for making $32,000 worth of contributions in the names of others 2U S C
§441f The Act’s prohibition on making contributions in the name of another does not condition liability on such
contributiens avtually bung receiwll Sesid The Act difiltes “sunttiboison”™ bmsutfty, and 1t includos funds given to
n’nfzxﬁ;luﬂmmlﬂofmmnnulmmbylprmmm 2USC

\
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The phrase “knowing and willful” indicates that “acts were commutted with a knowledge
of all the relevant facts and & recognition that the action 1s prolubited by law ™ HR Rpt 94-
917 at 3-4 (Mar 17, 1976) (reprinted n Leguslative History of Federal Election Campaign Act
Amendments of 1976 at 803-4 (Aug 1977)), see also National Right to Work Comm v FEC,
716 F 2d 1401, 1403 (D C Cir 1983) (citing AFL-CTO v FEC, 628 F 24 97,98, 101 (GC Cir
1980) for {ie propositren that “knowing and vallShl” means “‘defiance’ or *knowmg, comsaiens,
and delsherate Siauntmg’ [sx:] of the Aui™), Unsiad States v hisokwer, 914 F 2d 207, 214-15 (Sth
Cixz 1990) The Hophins court also heiil that taking steps to disguise the seusce of fursls used 1n
illegal astrwaties might reasanably be explaned as 2 “motivation to euade lawful obligations *
Hoplans, 916 F 2d at 213-14 (citing Ingram v Umited States, 360 U 8 672, 679 (1959)) (internal
quotations omitted) A Section 441f violation, 1n which the true source of the funds used to
make a contnbution 1s withheld from the recipient commuttee, 18 inherently self-concealing

In this case, there are several bases to conclude that O'Donnell knowngly and willfully
violated the Act First, O'Donnell’s decades of prior experience with political fundraising
demonstrates his knowledge of the law From running for Congress to seekmng an advisory
opiznce te serving on the national Bnnce esmenttee of a premdestial cumpangn, O'Demnell 15 a
sopdusizonied pelitical aier  Ssoxad, O'Domell maned a dsor card puavided by tee Fdwazds
Conmittes that explicitly statad that eontabuticns cannot be sasmbussed Thexd, the Edwards
Committee sent O’Donnell an informatinnal packet thas recited the prohibition on making
contributions 1n the nams of another Fourth, O’Donnell developed an elaborate scheme to
disguise the source of hus contributions by using multiple levels of condwuits, which decerved the
public of the true source of contnbutions Finally, O'Donnell included the word “bonus” on the
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memo line of the rexmbursement checks to Firm employees, which suggests an mtent to lnde the
true purpose of the checks

O'Donnell’s deliberate actions to flout the law are also evidenced by his mvolvement 1n a
remarkably similar scheme to rexmburse contnbutions to Los Angeles mayoral candidate James
Hahn in both the Los Angeles matter and thus one, O"Bonnell wrote persenal chiechs to
conttabutors 1 the smne amoust as the coutbutors gave ® the cadidate, wsually on the siame
dey of the contnintion  In addnm, O’ Dl tkxenied his scnstant o the Fums, Daoiares
Vinldez, to sohist cantmbadions ami offer reembursemenis  Also, mx of the same candurts wevs
used 1n both schemes The nearly identical circumstances surraunding the rexmbursements to
Hahn and to the Edwards Commuttee demonstrate that O'Donnell’s actions in this matter were
not an 1solated mustake, but rather were part of a pattern and practice to circumvent contribution
hmuts ?
O’Donnell has not disputed any of the aforementioned facts Instead, he has remamned
silent, citing hus Fifth Amendment privilege  O’Donnell’s attomey, however, has recently
argued that O°Domnell could not have fornred the requisite inrent to knowingly and wallfully
violss the law because of newly diagmeseti mental disordess thiat suppossily affecred O'Donnell
at the tame he rambmmed centnislitons to oth the Hahn aad Edwards amtpuugez  ©°Dormeal’s

attomey hag also submitted secantly aompleted lattess from dastmu wise meke varions

? Indeed, when settling the crvil charges 1n Los Angeles, O’Donnell admitted that his actions were “designed to and
resulted in substantial excess contributions in violstion of the Charter’s per person contribution imits ™ Stipulation,
Decision, and Ordar of the Los Angsles Cily Ethics Commission, March 14, 2006
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conclusions sbout the effect of O"Donnell’s purported mental disorders ' Yet nons of these
letters contradicts any facts that support concluding that the violation was knowing and wallful
To the contrary, some of the information actually supports a knowing and willful findng For
example, one letter exphicitly acknowledges that O*'Donnell was “mntellectually conversant with
the apposite legal requirements” and that he acted despite the explicit concerns rmsed by Valdez
becsuse he wowed e law as “urclovast ” Letier from Murk J Mulls, JD , XD, diitéd July 31,
2006, st 4 Tius sinkaent further catnliishes tiat O'Bonnell acked knowiegly and willfully m
this mattes Mhmﬂmﬂwlmpﬂhﬂnﬁma;mnmn&hﬂm,yﬁhﬁoumdon
anyway

In sum, an nvestigation has discovered substantial evidence of knowing and wliful
conduct by O’Donnell In addition, given that O'Donnell has asserted hus Fifth Amendment
pnivilege 1n response to the Commussion’s subpoenas, the Commission may draw an adverse
inference from O’Donnell’s refusal to testify i this matter See Baxter v Palmigiano, 425 U S
308, 318 (1976), SEC v Gemstar-TV Guide Int‘l, Inc , 401 F 3d 1031, 1046 (9th Cir 2005)
(“Ip)arties are fiee to invoke the Fifth Amendment 1n civil cases, but the court 1s equally free to
draw adverse mfersnces from their Flure of proof”) quotmg SEC v ColsHo, 139 ¥ 3d 678, 677
(9th Cir 1998) Thewefore, basesl on thy extermexu dxevt pvidemns &vrainped 1n this

1° For example, ono letter concludes that “in approving reimbursements to hus firm’s employees for contributions to
the Edwarda cormpign, Mr &' Dibnnall was mfluinced lapgedy Sy hus cmgping hipsias desnrdes such thatalthough he
know (mntellectual awareness) what his conduct was{,] domg 1t was neither willful (intentionally disregarding the
law) nor deliberste (specifically designed to flout the law) ™ Letter from Mark J Mills, } D, M D, dated July 31,
2006,at4 Another letter discusses a “direct nexus™ between O’Donnell’s purported bipolar disorder and hus
reimbursements of contributions to the Hahn campagn Letter from Daniel A Martell, PhD, A B P P, dated July
8,2008, m11 MNunwieless, wille e docsrs agree tiat O'Dummnil’s alfgoil nimtal disordels sffbctull lns condwet
wies he reeubursed conwriutitns, thew ave conctugie that thuse pnported aninl deeniors lnd ng sitost oa
O'langoll’s bty ta prpatiea lave  “O'Domuill’s kagh mtollygmace, coupicd nail 2 nghly expermaced tlem of
colisaguos and snppest siaff, altowed itim to emnpatmentalize his law praatios and chizansl i inanic symptoms 1a
wﬂMWﬂmﬁﬂWMhmmmﬂ ltigator b 18 taday, dagpute hus bipolar ilkaem * Letter fram
A ot
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mveshgation, and m the absence of testumony from O'Donnell, there 13 probable cause to behieve
that he knowingly and willfully violated the Act by making contnbutions 1n the names of others
Accordingly, this Office 18 prepared to recommend that the Commission find probable cause to
believe that Pierce O’Domnell and knowingly and willfully violated 2U S C § 441f

IV. GENERAL COUNSEL’'S RECOMMENDATION

1 Fed probahile ccmse to behieve that Rrerce O’Donnell knowingly and wallfully
violated2 US C § 441f

- /A/Z‘/l‘ M
Date Lawrence H Norton

General Counsel

Attachment
1 Flow Chart of Reimbursed Contributions
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